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I.

INTRODUCTION

Canada’s business immigration programs have changed dramatically in the past few years, largely due to
an overwhelming increase in demand for passive investor immigration programs. Since 2008, the number
of applicants seeking to immigrate to Canada as Investor Immigrants grew from about 3,000 applicants
per year to several times that amount. However, processing levels stayed about 3,000 per year, so
inventory ramped up. Citizenship and Immigration Canada (“CIC”) stopped accepting Investor Immigrant
applications in July 2011, and in January 2012, there were 23,464 Investor Immigrants, 2,630
Entrepreneurs, and 2,325 Self Employed cases in inventory.
As at October 5, 2015, there were only 4,347 Investor Immigrants and 134 Entrepreneur immigrants (likely
holdovers that haven’t been closed yet) as well as 2,003 Self-Employed and 37 Start-Up Visa cases in
inventory. It is no small wonder that the 2016 Levels Plan announced in March 2016 only allocated 800
visas for foreign nationals seeking to immigrate through investment in a business (“Business Immigrants”).
The small number of visas allocated appears to have less to do with a lack of demand and more to do with
a combination of few options available to Business Immigrants and a lack of inventory to be processed.
As federal business immigration options shrunk, the business immigration programs of Provincial
Nominee Programs (“PNP”) experienced dramatic intakes. For example, the BC PNP’s Business Immigrant
Program, which had never processed more than 165 applicants prior to 2012, received unprecedented
intake levels, and their Business PNP inventory grew to well over 2,000 applicants in the queue by the
spring of 2015. Clearly this situation was untenable, and in the course of trying to reduce the backlog,
refusal rates for Business PNP cases shot up dramatically.
In this paper, we will examine the objectives and options for Business Immigrants today under the Federal
programs.
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II.

BUSINESS IMMIGRATION UNDER EXPRESS ENTRY

For Business Immigrants who meet the minimum requirements to create an Express Entry (“EE”) profile,
having a Work Permit issued pursuant to a Labour Market Impact Assessment (“LMIA”) can help the
Immigrant obtain Permanent Residence within a year. This is extremely attractive, compared to PNPs
which can take 3 years or more to achieve the same goal.
Currently, to be eligible to create an EE profile, one must either meet the requirements under the Federal
Skilled Worker (“FSW”) program or the Canadian Experience Class (“CEC”). However, without an LMIA or
a Provincial Nomination to earn 600 points under the Comprehensive Ranking System, the chances of
being given an Invitation to Apply is very slim.
Thus, one creative Business Immigration Strategy is:
1.
2.
3.
4.

Find a business to purchase;
Apply for an LMIA Work Permit;
Operate the Business; then
Apply for Permanent Residence through the FSW program.

There are a number of variations below, which we will discuss in more detail. However, you will note that
this strategy is similar to the business immigration programs under PNPs, in that they require investment
and management of the target business in Canada.
III.

BUSINESS IMMIGRANT PROFILES

In determining possible options for a Business Immigrant client, it is important to consider what the
client’s objectives and mindset is. Generally, we have observed that Business Immigrants tend to fall into
three types of profiles:
A. “Business First”
These individuals (or often companies) have a specific business in mind which they are interested in
investing in, and they need a work permit to be able to manage the business. For many, Permanent
Residence is also a goal, but not for all of these people.
B. “Immigration First”
These individuals are primarily interested in obtaining immigration status; investment is a “necessary evil”
or a price they need to pay. They are often willing to lose money in order to obtain their permanent
residence status, and often even prefer to lose a set amount and have their downside limited rather than
risk losing much more.
C. “Immigration and Business”
These individuals are somewhere in the middle. They will often start out as “Immigration First” but with
the guidance of good Immigration and Business counsel, be interested in actually making productive
investments.
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Most of the 23,000 Investor Immigrants who had their cases cancelled in 2014 were likely “Immigration
First” applicants. They were willing to either give up 5 years of interest on $800,000, or pay a “One Time
Down Payment” of about $200,000. The economic benefit that the Investor Immigrants brought to
Canada has long been a subject of intense debate. For example, the South China Morning Post cited a 103
page Federal Government report from 2014 that found that the average annual income tax paid by
Investor Immigrants was a miniscule $1,400!
For clients in profile 2 and 3, one of the questions that business immigrants always ask is, “What business
can I invest in?” Many clients have friends or relatives who had previously invested into businesses in
Canada and lost significant money, leading them to believe that the question is not whether they would
lose money, but how much?
As Professional advisors, our role is not necessarily to help Business Immigrants find and assess
businesses; however, if we wish to help both the Business Immigrants and Canada’s economy prosper in
a “win-win” scenario, we can point them in the right direction and suggest that they obtain appropriate
Business Consulting advice. I discuss this in my paper “Investing into a Business in Canada, for Fun and
Profit!”
IV.

WORK PERMITS FOR BUSINESS IMMIGRANTS

The first step to immigration for many Business Immigrants will be obtaining a work permit. In this section,
we will look at some of the work permit options to help Business Immigrants come to Canada.
A. Owner/Operator LMIAs
The Owner Operator LMIA is one of the most useful tools for Business Immigrants who can meet the EE
requirements. In this section, we will look at the Owner Operator LMIA’s from 3 different angles: 1) the
Regulatory Requirements; 2) an Owner Operator Policy from April 2011; and 3) Practical Tips based on
the experiences from our firm and other lawyers.
1. Regulatory Requirements
Sub-section 203(1) of the Immigration and Refugee Protection Regulations (the “Regulations”) provides
that work permits may be issued to foreign nationals whose proposed Canadian employer has obtained
an opinion from Employment and Social Development Canada (“ESDC”) that:
a) the job offer is genuine; and
b) would likely have a neutral or positive effect on the Canadian labour market.
In determining whether a job offer is genuine, the officer is to consider the following factors from section
200(5) of the Regulations:
a) whether the offer is made by an employer that is actively engaged in the business in respect of
which the offer is made;
b) whether the offer is consistent with the reasonable employment needs of the employer;
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c) whether the terms of the offer are terms that the employer is reasonably able to fulfil; and
d) the past compliance of the employer, or any person who recruited the foreign national for the
employer, with the federal or provincial laws that regulate employment, or the recruiting of
employees, in the province in which it is intended that the foreign national work.
There are a few things to note regarding the above mentioned regulations:
a) Startup issues: It may be difficult for a startup business to qualify, as it would not be “actively
engaged in the business”. We have successfully done Owner Operator LMIA for a startup, but our
clients had invested about $150,000 in leasehold improvements and equipment and was
operational before the application assessment was finalized.
b) Business Purchases: It would thus be easier to purchase a business rather than start up a new
Enterprise, as you could show that the business was “actively engaged” in the business.
c) Role of the Owner Operator prior to LMIA approval: An interesting issue arises with respect to the
Owner Operator’s role. While one may be able to show that the employer company which the
Owner Operator wishes to purchase is “actively engaged in the business”, is it necessary to show
that the proposed Owner Operator is already involved in the business?
d) Owner Operator’s future role: Applicants would need to show that they are needed in the
business. In one application we had, our client’s business already had a manager, and the Officer
questioned the need for our client to be in Canada. We submitted that the things the Canadian
manager could do were limited, and that the business needed to have an Owner Operator to
really take overall responsibility.
e) Ability to afford Owner Operator: Ensure that the company has sufficient financial resources to be
able to hire (and pay) the Owner Operator, especially if there is a salary committed to
f)

Compliance with Employment laws: Ensure that the business being purchased has been compliant
insofar as recruiting and employment laws. This appears to be broader than the “blacklist” by
ESDC

g) LMIA Exempt Work Permits for Startups: If the client really wished to start a particular business
from scratch, it may be better to have him/her obtain a Work Permit as a Free Trade Investor or
one of the LMIA Exempt categories first, and then apply for the Owner Operator LMIA after the
business has been established and operating.
2. The April 2011 TFWP Owner Operator Guidelines
An ESDC bulletin for the Temporary Foreign Worker Program on Owner Operator Labour Market Opinions
was issued April 15, 2011 (the “Bulletin”). As at the time of publication of this paper, this is the most recent
available from ESDC, though we have been advised that new guidelines will be published shortly. Here
are some comments on issues raised in the Bulletin:
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a) Who is an Owner Operator: For the purposes of the TFWP, “Owner/Operators” are defined as
foreign nationals who hold a share in a business located in Canada and are classified under an
NOC 0, A or B occupation. Owner/Operators are not the same as self-employed individuals, and
are not required to be hands-on with the day to day operations of the company.
b) Must an Owner/Operator establish that an LMIA exemption is not available? Some ESDC Officers
have recently taken the position that applicants must prove that there is no LMIA exemption
available. This appears to be a misinterpretation of the Bulletin, and is not supported by the
Regulations. Here is the excerpt in question:
“LMO exemptions are determined by CIC under the authority of Section 205(a) of
the IRPR. CIC may [emphasis added] issue a work permit without an LMO, if it is
determined that the foreign national would create or maintain significant social,
cultural or economic benefits, or job opportunities for Canadians…
This exemption usually applies if the owner/operator owns at least 50% of a
business. If there are multiple owners, only one owner would be eligible to apply for
a work permit under this LMO exemption, unless exceptional circumstances can be
demonstrated. Any further work permit applicants require an LMO, including
owner/operators who own less than 50% of the business….”
Nothing in the TFWP Bulletin suggests that one must prove that a LMIA (formerly called a “LMO”)
exemption is not available. In fact, the TFWP Bulletin notes that:
“HRSDC/Service Canada is required to assess all LMO applications. Although an
employer-employee relationship is generally required in order to provide an LMO,
there are certain situations, such as the owner/operators, where the principal owner
would also serve as the worker.“ [Emphasis added]
This also reflects section 203(2) of the Regulations, which states that, “The Department of
Employment and Social Development must provide the assessment referred to in subsection (1) on
the request of an officer or an employer…”
c) What is the test to be met?: Section 203 of the Regulations sets out the six factors which an officer
is to consider in making a determination as to whether or not an offer of employment to a foreign
national would have a neutral or positive effect on the Canadian Labour Market.
For O/O LMIAs, the most important test is 203(3)(a) which says:
203(3) An assessment provided by the Department of Employment and Social
Development with respect to the matters referred to in paragraph (1)(b) shall,
unless the employment of the foreign national is unlikely to have a positive or
neutral effect on the labour market in Canada as a result of the application of
subsection (1.01), be based on the following factors:
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(a) whether the employment of the foreign national will or is likely to result in direct
job creation or job retention for Canadian citizens or permanent residents;”
[Emphasis added]
It is not necessary to meet every one of the six factors listed in subsection 203(3). The comments
from Justice Zinn in the Construction and Specialized Workers' Union, Local 1611 v. Canada
(Citizenship and Immigration), 2013 FC 512 summarize the officer’s responsibility, and that he/she
must not fetter his/her discretion by adhering slavishly to the ESDC Manuals:
[144] The officer did not fetter his discretion when assessing the LMO application
from HD Mining, or make any unreasonable assessment when considering the factors
set out in subsection 203(3) of the Regulations. Further, as counsel for the Applicants
conceded, it is not necessary that an applicant meet every one of the six factors listed
in subsection 203(3), the decision-maker must examine and assess each and then
perform a weighing exercise to decide whether the LMO will issue. This is exactly what
Officer MacLean did. As he notes in the Bulk Request Assessment and
Recommendation form, even if the job creation and skill transfer factors did not weigh
in favour of a positive opinion, all of the others did and the LMO would still issue….
ESDC officers must examine all of the evidence put before them, then make a decision as to
whether or not issuing the LMIA would have a neutral or positive effect on the Canadian labour
market.
d) Share Ownership: As per the Bulletin, the holder of the largest share of the business is considered
to be the “Principal Owner”. Where there are a number of equal shareholders, one of them can
be designated as the “Principal Owner”. The Bulletin notes that:
The main difference between the Principal Owner and the other Co-Owners is that
wages and working conditions need not be assessed for Principal Owners while CoOwners must have those factors assessed.
e) No Advertising is required: This is noted in the “Variations to Minimum Advertising Requirements”
on the ESDC website, as well as in the Bulletin.
3. Practical Tips for Owner Operator LMIA Applications
In addition to the above mentioned policy guidelines, the following are some tips which may be of
assistance in the preparation of an Owner Operator LMIA application:
a) Direct ownership vs Holding Companies: Based on recent guidance from ESDC, the
Owner/Operator must own his or her share in the operating business directly. Business
Immigrants who own shares in the operating company would not likely qualify.
b) Licences and Registrations: Any licences or registrations that may be required to operate the
business should be obtained or at least be in process at the time of the application.
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c) Location: The business location should be identified or at least secured at the time of the
application (e.g. a lease for a property). This is particularly important for start-up businesses that
may not be in operation at the time of the application. If there are multiple business locations
that the applicant will work at, clearly indicate as such in the application;
d) Forms: Although ESDC’s LMIA application forms were not designed for the Owner Operator LMIA,
it is important to complete all fields of the forms. For fields that may not be applicable because
of the claim for an Owner Operator LMIA, clearly state that the field is not applicable and, if
necessary, explain why the field is not applicable.
e) Supporting Business Documentation: Include evidence that the business is able to operate and to
hire Canadian citizens or permanent residents. This can include past financial statements,
information from websites demonstrating the business’ past activities, the inclusion of public
information about employees (e.g. employee pages from business websites), pictures of the
business, etc.
f)

Job description for the Owner Operator: While the Bulletin states that Owner/Operators need not
be involved in the hands-on operation of their business, it is helpful to prepare the Business
Immigrant with explaining what their role in the business will be.

g) Know the Business: Ensure that the Business Immigrant is knowledgeable about the business
being purchased prior to his or her interview with ESDC.
h) Median Wages: Prepare the Business Immigrant for a possible request by ESDC to pay median
wages. Some ESDC officers have insisted on seeing median wages paid, even though the Bulletin
states this is not necessary for the Principal owner.
i)

Language: It is worthwhile to note that the Business Immigrants’ language ability is not crucial to
the success of the LMIA. If the Business Immigrant cannot speak English fluently, ESDC has
permitted the use of a translator. Having said that, the Business Immigrant should be prepared
to work to improve their English in order comply with the terms of any transition plan or
representation that permanent residence will be pursued.

j)

Conditional Purchase of a Business: Some colleagues who have submitted Owner Operator LMIAs
have advised that ESDC has recently begun to question the eligibility of business purchases which
are subject to a work permit approval for the Business Immigrant.
In most of our cases, the Business Immigrant has already purchased an existing business or has
already made significant investments into a start-up business. This is understandably a significant
commitment for a Business Immigrant to make without the certainty of obtaining a work permit.
Most work permit options do require a significant commitment by a Business Immigrant prior to
the application process however, so this is not a unique requirement.

k) Ability of the Owner Operator to perform the work: Note also that notwithstanding a positive
LMIA, Regulation 200(3) states that a Visa Officer shall not issue a Work Permit if there are
reasonable grounds to believe that the applicant is unable to perform the work. So if there are
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issues to address, such as language or experience, the Business Immigrant must be prepared to
address these.
It remains to be seen if ESDC will develop a consistent policy regarding Owner Operator LMIA
applications where a Business Immigrant’s business purchase is subject to work permit approval
for the Business Immigrant. As a matter of speculation, one might consider whether proof of a
significant and non-refundable deposit of funds for such a business purchase could be a beneficial
factor to an Owner Operator LMIA applicant.
Remember that the ultimate goal in the application is to assist the ESDC officer in understanding the basic
concept and operation of the business as possible to demonstrate the genuineness of the business and
that the employment of the Owner Operator is likely to have a positive or neutral effect on the Canadian
labour market.
B. Other Work Permits
As noted above, to apply for an Owner Operator LMIA, one must establish that the business is genuine,
and is actively engaged in business operations. Unless the applicant has purchased an existing business, it
could be challenging for a startup business to meet this test.
Thus, we will look at different ways for Business Immigrants to be able to obtain Work Permits to establish
businesses in Canada prior to or without applying for an Owner Operator LMIA.
1. North America Free Trade Agreement (“NAFTA”) Investors
Pursuant to the NAFTA1 and sub-section 204(a) of the Regulations, American and Mexican citizens can
come to Canada to:
“establish, develop, administer or provide advice or key technical services to the
operation of an investment to which the business person or the business person's
enterprise has committed, or is in the process of committing, a substantial amount
of capital, in a capacity that is supervisory, executive or involves essential skills,
provided that the business person otherwise complies with existing immigration
measures applicable to temporary entry.”
The enterprise itself must have American or Mexican nationality, in that the majority of the shares of the
enterprise must be owned by American or Mexican citizens who are not Canadian permanent residents.
Neither NAFTA nor the IRPR define what a “substantial” investment means but the Temporary Foreign
Worker Manual2 (the “TFW Manual”) interprets “substantiality” using a “proportionality test”. This test
measures investment amount against the total cost needed to establish a business. For example, if an
American was to invest into a consulting business, it may be found that an investment of $50,000 was
necessary, so the American would be expected to invest the bulk of this.

1

see Section B of annex 1603 in Part 5, Chapter 16 of NAFTA
http://www.cic.gc.ca/english/resources/tools/temp/work/index.asp; see also past PDF versions of the TFW
Manual
2
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We have used the NAFTA Investor category to assist American and Mexican nationals in obtaining work
permits with investments as little as $50,000, and as much as $200 million. The first work permit is
generally issued for a term of one year only, but can usually be renewed for two year terms. This has
allowed sufficient time for these Business Immigrants to process their permanent resident applications.
The NAFTA Investor category contemplates the Startup situation, which can make it useful to establish
and operate the business prior to making an Owner Operator LMIA application.
We generally prepare the NAFTA Trader/Investor Application Form IMM 5321 along with a Work Permit
application and supporting documentation. This form was from June 2002, and does not appear to be on
the CIC Website, so we have included this in the Appendix. While we find it a bit clumsy to use, it is the
only NAFTA Investor specific form available, and it is probably not necessary if you can provide supporting
documentation to address the issues raised in the TFW Manual.
2. Intra-Company Transferees (“ICTs”)
The Intra Company Transferee policy was created to permit international companies to temporarily
transfer qualified employees to Canada for the purpose of improving management effectiveness,
expanding Canadian exports, and enhancing the competitiveness of Canadian entities in overseas
markets. This policy is developed pursuant to subsection 205(a) of the IRPR, but is also found in other
Free Trade Agreements which Canada has, including NAFTA, Korea, Chile, Peru, Columbia and Panama.
Foreign companies that are establishing or purchasing a subsidiary, branch or affiliate enterprise in
Canada may transfer employees in an executive, senior managerial or specialized knowledge capacity to
work in the Canadian enterprise. An “Affiliate” relationship is where the transferring company and the
Canadian transferee company are both controlled by the same entity or group.
The employee must have worked full time for the foreign company for at least one year in the 3 year
period immediately preceding the application. Employees seeking to enter as ICTs in the “specialized
knowledge” capacity must provide proof of their possession of such knowledge and why it is specialized.
The ICT provisions specifically contemplate their use in Startup situations, and have much fewer
requirements than an Owner Operator LMIA. Thus, these also can be a useful stepping stone for an Owner
Operator LMIA in the future.
3. Investor and ICT provisions under other Free Trade Agreements
Under sub-section 204(a) of the IRPR, free trade agreements (“FTAs”) between Canada and other
countries may provide options for investors and ICT’s from those countries. Currently, the only Canadian
FTAs which contain investor provisions are with Chile, Colombia, Korea, Panama and Peru3 which are
modeled after the NAFTA.
The Trans-Pacific Partnership (“TPP”), much discussed in the news, is a FTA that was been signed by 12
Pacific Rim countries on February 4, 2016 but is not yet in force. It is an expansion of the Trans-Pacific
Strategic Economic Partnership Agreement signed in 2005 by Brunei, Chile, New Zealand and Singapore.

3

http://www.international.gc.ca/trade-agreements-accords-commerciaux/agr-acc/fta-ale.aspx?lang=eng
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The 8 additional members include: Australia, Canada, Japan, Malaysia, Mexico, the USA, Peru and
Vietnam.
The TPP must be ratified by at least 6 member nations holding a GDP of at least 85% of all signatories.
The TPP is not yet in force but drafts already include provisions for investor provisions. We have included
a copy of the draft TPP Investor provisions in the Appendices. Generally speaking however, we expect
that the TPP will have provisions akin to the NAFTA and other FTAs which may provide new opportunities
for Business Immigrants from the other Member nations.
4. 205(a) – Significant Benefit Work Permits (C10) and Work Permits for Entrepreneurs/SelfEmployed Candidates (C11)
Also rare breeds of work permits, these work permits are typically issued for shorter durations.
Significant Benefit work permits are often seen as a last resort, particularly for individuals who have no
other choice than to request such a work permit due to circumstances outside of their control. The TFW
Manual states that the intent of this work permit is “to address those situations where the social, cultural
or economic benefits to Canada of issuing the work permit are so clear and compelling that the importance
of the LMIA can be overcome.”
Entrepreneur/Self-Employed candidate C11 work permits were initially designed to permit work permits
for candidates under the Self-Employed and defunct Entrepreneur permanent residence programs. The
TFW Manual emphasizes a balance between temporary intent to work in Canada as well as demonstration
of long term positive benefits to the Canadian economy.
5. International Experience Class – Working Holiday Program (“WHP”)
The WHP is a popular work permit program that has received extra attention in the news recently as
greater attention has been placed on temporary foreign workers in Canada. Authority for the program is
derived from sub-section 205(b) of the IRPR to support youth mobility. The WHP enables foreign nationals
to obtain open work permits which would permit the ownership and operation of a business in Canada.
While most countries only are allowed one year WHP, citizens of Australia, the UK, and New Zealand are
granted Work Permits for up to 2 years, which should be sufficient time to establish a business in Canada.
6. Spousal Open Work Permit
If a Business Immigrant has a spouse or common law partner (“CLP”) that either has a Study Permit or a
Work Permit in a high skilled occupation, he or she may be eligible for an open spousal work permit. If
Business Immigrant’s spouse or CLP is enrolled in a four year degree program, the Business Immigrant can
generally obtain an open spousal work permit for the same duration. While the open spousal work permit
is generally for people who wish to seek employment, we have also used this for Business Immigrants to
start their own businesses.
The spousal open work permit program falls under the public policy, competitiveness and economy
section which is governed by 205(c)(ii) of the Regulations.
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V.

PATHWAYS TO PERMANENT RESIDENCE

After a Business Immigrant has come to Canada with a Work Permit, the next step is to move them
through an immigration pathway to obtain Permanent Residence. Since most of the work permits will
only confer work status for a period of one to three years however, it is critical to link the work permit to
a permanent residence option as soon as possible.
The primary federal immigration pathway for Business Immigrants is the Federal Skilled Worker program
which is now managed by CIC through EE.
A. Federal Skilled Workers (“FSW”)
To be eligible to apply under the FSW program, Business Immigrants must have 1 year of full time, high
skilled experience within the past 10 years. Business Immigrants must also achieve a minimum language
assessment of CLB 7 at least in one of English or French. Lastly, Business Immigrants must attain a
minimum of 67 out of 100 points based on 6 criteria including language skills, age, adaptability, education,
years of work experience and whether they have “Arranged Employment”.
“Arranged Employment” is defined in IRPR Regulation 82. Technically speaking, this encompasses:
a) 82(2)(a): People with LMIA based work permits, including Owner/Operator LMIA’s;
b) 82(2)(b): People with work permits issued pursuant to NAFTA or other FTAs; and
c) 82(2)(d): People with a LMIA and a work permit that would not otherwise qualify.
FSW permits self-employment based experience, making it particularly useful for Business Immigrants.
Drawbacks to the FSW program for Business Immigrants include issues relating to language and education.
Business Immigrants from countries like China often have significant difficulties with the language
requirements. In addition, education credential assessments (“ECAs”) can also present serious challenges
for individuals with credentials from little known schools or which were completed many years ago.
EE has also introduced additional drawbacks. As NAFTA and other FTA work permits are issued pursuant
to section 204(a) of the Regulations, Business Immigrants with these work permits should receive points
for “Arranged Employment”. EE does not recognize these types of work permits for “Arranged
Employment” however. Currently, only individuals with a LMIA or a LMIA-based work permit will receive
points for Arranged Employment. As such, applicants who would otherwise meet the eligibility criteria
for the FSW program with FTA-based work permits are excluded under EE.
B. Canadian Experience Class (“CEC”)
Business Immigrants who have worked full-time in Canada in a high skilled occupation such as business
owner or manager for at least 52 weeks in the past 3 years may be eligible to apply to immigrate under
CEC. As with the FSW program, the Business Immigrants must also achieve a minimum language score
which will generally be CLB 7 for occupations relevant to Business Immigrants.
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An important qualification for CEC is that Canadian work experience while self-employed person does not
count, pursuant to sub-section 87.1(3)(b) of the Regulations. Business Immigrants who obtained their
work experience under an ICT-based or WHP-based work permit, and those who do not own or control
the Canadian enterprise, may qualify however.
C. Self Employed
The Self Employed immigration program is limited to individuals who have sufficient self-employment
experience in the following specific areas:
a) taken part in cultural activities or athletics at a world-class level;
b) been self-employed in cultural activities or athletics; or
c) experience in managing a farm.
Business Immigrants who are eligible for this program can currently apply directly for permanent
residence.
VI.

POSSIBLE FUTURE OPTIONS

With the ever changing field of immigration law, the above options and pathways to permanent residence
are only currently as at March 2016. The current government has promised changes to regulations and
policy that will likely result in the need to include new considerations in the coming months. Minister of
Immigration, Refugees and Citizenship, the honorable John McCallum, has placed greater emphasis on
streamlining immigration pathways for family class applicants, international students and refugees. As
such, the current government’s desire to develop possible options for Business Immigrants is uncertain.
Despite this uncertainty, among the possible changes to Canadian immigration law is an immigration
program specific to Business Immigrants which the Canadian Bar Association and myself have been
advocating for, that being the creation of a Canadian Business Experience Class (“CBEC”).
A. The Canadian Business Experience Class
At its heart, the CBEC is intended to assist the immigration of Business Immigrants who have proven
experience operating a business in Canada which creates or maintains employment. The currently
suggested parameters are for the applicant to prove the establishment or maintenance of at least three
(3) full time equivalent jobs (30 hours per week) for Canadians for two of the three years preceding their
application. “Traditional” assessment factors such as education, language, net worth, investment and
other work experience would not be as relevant.
If implemented, the CBEC would differ from prior entrepreneur programs such as the Entrepreneur and
Self-Employed programs, by providing having a wider scope of eligible activities (unlike the Self-Employed
program) and without the need to commit resource to monitoring (unlike the Entrepreneur program).
I had the opportunity to speak with Minister John McCallum and his staff at a breakfast on March 18, 2016
regarding the CBEC. While there are no updates yet, we will keep monitoring this!
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VII.

FINAL WORDS

Leadership Guru John Maxwell once said: “Policies are many; Principles are few. Policies will change; but
Principles never do.” In this paper, I’ve tried to equip you with different Work Permit policies and strategies
so you can assist your Business Immigrant clients to come to Canada, establish businesses, or buy
businesses from retiring Canadians, and hopefully prosper, making Canada a better place.
One of the life principles that my late father passed on to me is this: “I shall be in this world but once. Any
good therefore, that I can do, or any kindness that I can show to any fellow creature, let me do it now. Let
me not defer nor neglect it, for I shall not pass this way again.”
In the past, we’ve had Federal Investor and Entrepreneur programs. The current Policies of the day are
the Owner Operator LMIA’s and Business PNP Programs. Next year, it may be the Canadian Business
Experience Class. The only thing constant is change!
I come from a business and real estate law background, and have a degree in commerce as well as law.
I’ve practiced law in British Columbia for over thirty years, the twenty five of which have been focused
primarily on immigration law. I could practice, and have practiced, in several other areas of law, some of
which might be more lucrative or challenging; however, I have found that immigration law is immensely
fulfilling in all respects.
At Lowe & Company, we tell the story of a man who passed by a construction site and saw three
bricklayers. He asked the first one, "What are you doing?" The man replied, "Can't you see? I'm laying
bricks!" The man asked the second man the same question; the second man replied, "I'm earning a living
for my wife and family." Finally, the man asked the third man what he was doing. The third man proudly
proclaimed, "I'm building a cathedral!"
We know that immigrating to Canada is one of the most important, and stressful, events of each client's
life. The way that we all perform our work has a great effect on our clients' lives. Of course we all must do
our jobs; and we all must earn a living; however, from the junior receptionist to the senior lawyers in our
firm, we realize that what we do, and the way that we do it, plays a significant part in building the
"cathedral" in our clients' lives. And therein lies the source of fulfillment and satisfaction in what we do.
There will always be unscrupulous sorts, whether lawyers or not, who will offer all sorts of promises to
potential clients that you cannot, or should not, match. Don't stoop to the lowest common denominator;
your integrity is worth more than that. Before I changed my practice focus to immigration law, I asked a
missionary friend from Hong Kong what he thought, and told him I was concerned about the reputation
of "slimy immigration consultants" and being tarred with the same brush. My friend wisely said, "That's
EXACTLY why we need good immigration lawyers, who can give professional, competent advice, to
potential migrants with honesty and integrity."
I believe that a profit is a byproduct of doing something well. It is not the end in itself; however, if you
focus on building the "cathedrals" in people's lives, with honesty, competence, and genuine care for your
clients, you can not only earn a decent living, but have a fulfilling life. And that is worth more than great
riches!
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APPENDIX I –

Immigration and Refugee Protection Regulations 200(3), 200(5), 203(1), 203(2) and
203(3) – Relevant Excerpts, Emphasis added

Exceptions
200 (3) An officer shall not issue a work permit to a foreign national if
(a) there are reasonable grounds to believe that the foreign national is unable to perform the
work sought;

Genuineness of job offer
200 (5) A determination of whether an offer of employment is genuine shall be based on the following
factors:
(a) whether the offer is made by an employer that is actively engaged in the business in
respect of which the offer is made, unless the offer is made for employment as a live-in
caregiver;
(b) whether the offer is consistent with the reasonable employment needs of the employer;
(c) whether the terms of the offer are terms that the employer is reasonably able to fulfil; and
(d) the past compliance of the employer, or any person who recruited the foreign national for
the employer, with the federal or provincial laws that regulate employment, or the recruiting of
employees, in the province in which it is intended that the foreign national work.

Assessment of employment offered
203 (1) On application under Division 2 for a work permit made by a foreign national other than a
foreign national referred to in subparagraphs 200(1)(c)(i) to (ii.1), an officer must determine, on the
basis of an assessment provided by the Department of Employment and Social Development, of any
information provided on the officer’s request by the employer making the offer and of any other
relevant information, if
(a) the job offer is genuine under subsection 200(5);
(b) the employment of the foreign national is likely to have a neutral or positive effect on the
labour market in Canada…
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Assessment on request
203(2) The Department of Employment and Social Development must provide the assessment referred to
in subsection (1) on the request of an officer or an employer or group of employers, none of whom is an
employer who
(a) on a regular basis, offers striptease, erotic dance, escort services or erotic massages; or
(b) is referred to in any of subparagraphs 200(3)(h)(i) to (iii).
Factors — effect on labour market
(3) An assessment provided by the Department of Employment and Social Development with respect to
the matters referred to in paragraph (1)(b) shall, unless the employment of the foreign national is
unlikely to have a positive or neutral effect on the labour market in Canada as a result of the application
of subsection (1.01), be based on the following factors:
(a) whether the employment of the foreign national will or is likely to result in direct job
creation or job retention for Canadian citizens or permanent residents;
(b) whether the employment of the foreign national will or is likely to result in the development
or transfer of skills and knowledge for the benefit of Canadian citizens or permanent residents;
(c) whether the employment of the foreign national is likely to fill a labour shortage;
(d) whether the wages offered to the foreign national are consistent with the prevailing wage
rate for the occupation and whether the working conditions meet generally accepted Canadian
standards;
(e) whether the employer will hire or train Canadian citizens or permanent residents or has
made, or has agreed to make, reasonable efforts to do so;
(f) whether the employment of the foreign national is likely to adversely affect the settlement of
any labour dispute in progress or the employment of any person involved in the dispute; and
(g) whether the employer has fulfilled or has made reasonable efforts to fulfill any commitments
made, in the context of any assessment that was previously provided under subsection (2), with
respect to the matters referred to in paragraphs (a), (b) and (e).
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APPENDIX II – Temporary Foreign Worker Program Bulletin, April 15, 2011
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APPENDIX III – OWNER/OPERATOR VARIATION TO THE MINIMUM ADVERTISING REQUIREMENTS
EXCERPT FROM ESDC WEBSITE
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APPENDIX IV – NAFTA Investor excerpts from the TFW Manual
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APPENDIX V – BLANK NAFTA INVESTOR FORM
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APPENDIX VI – EXCERPTS FROM CANADA’S TEMPORARY ENTRY PROVISIONS FOR THE TRANS PACIFIC
PARTNERSHIP
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APPENDIX VII – Regulation 205(a) and TFW Manual Provisions for C10 Significant Benefit (Emphasis
added)
Canadian interests
205 A work permit may be issued under section 200 to a foreign national who intends to perform work
that
(a) would create or maintain significant social, cultural or economic benefits or opportunities for
Canadian citizens or permanent residents;
International Mobility Program: Canadian interests – Significant benefit general guidelines [R205(a) –
C10]
This section contains policy, procedures and guidance used by IRCC staff. It is posted on the IRCC website
as a courtesy to stakeholders.
In considering Labour Market Impact Assessment’s (LMIA) exemptions before issuing a work permit,
officers should keep in mind the general principle: authorizing a foreign national to work in Canada has
an impact on the Canadian labour market and economy. And, generally speaking, officers should be
reluctant to issue a work permit without the assurance from Employment and Social Development
Canada (ESDC) that the impact on Canada’s labour market is likely to be neutral or positive. Most
exemptions from the need for a positive ESDC’s LMIA are very specific and clearly defined such as the
policy for spouses of some foreign workers and students, or the regulations regarding issuance of work
permits for refugee claimants, or regarding international agreements.
However, circumstances sometimes present officers with situations where an LMIA is not available, and
a specific exemption is not applicable, but the balance of practical considerations argues for the issuance
of a work permit in a time frame shorter than would be necessary to obtain the ESDC opinion. R205(a)
is intended to provide an officer with the flexibility to respond in these situations. It is imperative that
this authority not be used for the sake of convenience, nor in any other manner that would undermine
or try to circumvent the importance of the LMIA in the work permit process. It is rather intended to
address those situations where the social, cultural or economic benefits to Canada of issuing the work
permit are so clear and compelling that the importance of the LMIA can be overcome.
Officers should look at the social and cultural benefit of authorizing entry to Canada for persons of
international renown, examining whether a person's presence in Canada is crucial to a high-profile event,
and whether circumstances have created urgency to the person's entry.
For requests for work permits based on significant economic benefit, where entry into the labour market
is concerned, all practical efforts to obtain ESDC's assessment should be made before C10 is applied.
Foreign nationals submitting an application for consideration under C10 should provide documentation
supporting their claim of providing an important or notable contribution to the Canadian economy.
Assessing significant social or cultural benefit
The foreign national’s proposed benefit must be significant, meaning it must be important or notable.
Officers should rely heavily on the testimony of credible, trustworthy, and distinguished experts in the
foreign national’s field and any objective evidence. The foreign national’s past record is a good indicator
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of their level of achievement. Thus, the foreign national’s past track record in their field should be strong
and distinguished. It would be helpful to show that the foreign national can immediately be recognized as
a leader in their field.
Objective measures for “significant social or cultural benefit”
 an official academic record showing that the foreign national has a degree, diploma, certificate,
or similar award from a college, university, school, or other institution of learning relating to the
area of their ability;
 evidence from current or former employers showing that the foreign national has significant full
time experience in the occupation for which he or she is sought (significant in this context can be
taken to mean ten or more years experience);
 has been the recipient of national or international awards or patent;
 evidence of membership in organizations requiring excellence of its members;
 having been the judge of the work of others;
 evidence of recognition for achievements and significant contributions to the field by peers,
governmental organizations, or professional or business associations;
 evidence of scientific or scholarly contributions to the field by the foreign national;
 publications authored by the foreign national in academic or industry publications;
 leading role of the foreign national in an organization with a distinguished reputation;
 francophone foreign workers entering occupations with National Occupation Classification O, A
and B, destined outside of Quebec who have been recruited through Destination Canada or other
employment events coordinated with the federal government and francophone minority
communities….
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APPENDIX VIII – TFW Manual Provisions for C11 Entrepreneur/Self-Employed Candidates (relevant
excerpts only with emphasis added)
This section contains policy, procedures and guidance used by IRCC staff. It is posted on the IRCC website
as a courtesy to stakeholders.
Applicants who have, or may have, a dual intent to seek status as a worker and then eventually as a
permanent resident, must satisfy the officer that they have the ability and willingness to leave Canada at
the end of the temporary period authorized under R183.
Types of applicants:
Permanent resident applicants
If a permanent resident applicant has met the definition of “entrepreneur” or “self-employed” (R97 to
R101) and has been selected, they may be issued a work permit if there are compelling and urgent
reasons to authorize the entry of the person before processing is complete. They must demonstrate that
their admission to Canada to begin establishing or operating their business would generate significant
economic, social or cultural benefits or opportunities for Canadian citizens or permanent residents
pursuant to R205(a). It is expected that it would be a rare applicant who could satisfy an officer that
their entry into Canada would provide a significant benefit before their eligibility for permanent
residence has been assessed. It should be noted that any ‘early admission’ entrepreneurs must also
satisfy the officer that they meet the requirements of A22(2), that they ‘will leave Canada by the end of
the period authorized for their stay’, if their permanent residence application is ultimately refused. A
work permit should not be granted to remedy concerns relating to processing times, particularly if
serious questions such as source of funds remain outstanding.
Note: Special considerations apply when the application for a work permit comes from a foreign national
who is being considered by a provincial or territorial government for nomination as a permanent resident.
Provinces and territories sometimes identify foreign nationals as potential nominees, based on their
intention to undertake business activities in their province or territory, and request they be issued a work
permit to undertake entrepreneurial activity prior to the actual nomination of the foreign national. This
is because they wish to see the potential nominee initiate their business plan as a demonstration of
genuineness of intention, before actually nominating the person.
Note: Special consideration is also applicable to entrepreneurs and self-employed individuals destined to
Quebec, where a Certificate of Selection for Quebec (CSQ) has been issued, but the foreign national is not
yet a permanent resident. While Quebec does not have a Provincial/Territorial Nominee Program, special
consideration is applicable on the basis of the Canada-Quebec Accord.
Temporary resident applicants
For applicants who do not intend to reside permanently in Canada, R205(a) may be difficult to satisfy if
the profits and economic spin-offs generated by the enterprise do not remain in the Canadian economy.
However, there will be situations where the business or the intended period of work is genuinely
temporary, i.e., the applicant intends to leave Canada after starting a business, and either close the
business (it being seasonal), or hire a Canadian to operate it. Significant benefit must still be
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demonstrated. However, benefit to a self-employed worker's Canadian clients may also be considered in
this case, particularly if the worker is providing a unique service. If the applicant intends to start or buy a
business where their own temporary status may be indefinite (i.e., permanent), officers should encourage
the person to apply for permanent residence. There may also be self-employed workers who can
demonstrate significant social or cultural benefits who intend to work in Canada for only a temporary
period.
Work permit duration
The initial work permit can be issued for a maximum of two years, and subsequently extensions are
possible only if a proof of selection by a province or territory is provided. It is expected that the province
or territory will decide during this two-year period whether or not to nominate the person
(see Agreements).
Note: It is not necessary that the application for permanent residence of the foreign national be received
by CIC for the work permit to be issued. The letter from the province or territory is sufficient to trigger
this Labour Market Impact Assessment (LMIA) exemption.
Long-term self-employed applicants
Applicants who have repeatedly been issued work permits over several years in the self-employed
category should, in addition to satisfying the indicators of general economic stimulus, be able to provide
evidence of the following:





registration of their business as a legal entity in Canada;
demonstration that the profits of the business remain predominantly in Canada or proof that
other significant benefits have accrued to Canada;
proof that all appropriate federal, provincial/territorial and local tax returns have been filed; and
proof that they meet the temporary requirement of A22(2)—will leave Canada at the end of the
period authorized for their stay.

Factors in considering “significant benefit”
In cases where significant benefit is being argued, officers may wish to consult organizations in Canada
who can provide an opinion. For example, if an applicant wishes to be self-employed in the tourism
industry, officers should contact the provincial tourism authority to determine whether the activity would
be beneficial or actually impinge on Canadian service providers. Other sources of information and advice
include local Canadian Chambers of Commerce, and Employment and Social Development Canada (who,
while unable to formally confirm self-employment, should have knowledge of the local labour market
situation). Examples of indicators of ‘significant benefit’ include: general economic stimulus (such as job
creation, development in a regional or remote setting or expansion of export markets for Canadian
products and services) and advancement of the Canadian industry (such as technological development,
product
Sole or partial ownership
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Irrespective of permanent residence requirements, ideally, the issuance of work permits for
entrepreneurs should only be considered when the applicant controls at least 50% of the business in
question. However, there may be cases where an individual owns a slightly smaller stake and will be
coming to work in the business. In these cases, a partial owner with an ownership share of less than
50% would be required to apply for a work permit as an employee (rather than as an entrepreneur) and
thus may require an LMIA. An employer-employee relationship must be established to issue an LMIA. A
virtual, or having the appearance of an, employer-employee relationship is not a true reflection of a
business operation. See the guidelines for assessing employer/employee relationships. ESDC cannot offer
a formal LMIA in cases where there is no job offer or wages, but they can provide informal assistance to
officers processing these applications, such as supplying information on known employers who have
applied for an LMIA in the past, which can help verify whether the business is an existing concern in
Canada, if there are existing employees, or whether there are similar businesses already in existence, etc.
Questions to consider in determining whether R205(a) is met (whatever percentage of the business in
Canada is owned) are similar to the factors laid out in R203:



Is the work likely to create a viable business that will benefit Canadian workers or provide
economic stimulus?
Does this worker have a particular background or skills that will improve the viability of the
business?

Just because an individual owns shares in a business does NOT mean that they will meet the requirements
of R205(a). A work permit may only be issued if significant benefit would result from the work of the
applicant in Canada.
If there are multiple owners, generally only one owner would be eligible for a work permit pursuant to
R205(a), unless exceptional circumstances can be demonstrated. Any further work permit applicants
require a LMIA. While CIC does not want to discourage investment in Canada, these guidelines are
intended to prevent transfer of minority shares solely for the purpose of obtaining a work permit.
Date Modified:
2014-09-18
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APPENDIX IX – CBA Proposal for the Canadian Business Experience Class
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APPENDIX X – Lowe & Company Letter dated March 18, 2016 to Minister McCallum proposing the
Canadian Business Experience Class and an Investor Work Permit
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APPENDIX XI – South China Morning Post, “Study reveals awfulness of Canadian Investor
Immigration”
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